
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



"GOVERNMENT CONTESTS" BEFORE THE ADMIN- 
ISTRATIVE TRIBUNALS OF THE LAND 
DEPARTMENT 1 

PHILIP P. WELLS 
Washington, D. C. 

By administrative adjudication is usually meant the exercise 
of quasi-judicial functions upon and in the control of vested 
property rights, or personal rights secured by constitutional 
guaranties. It often accompanies and effectuates regulative 
power of a quasi-legislative nature. A large measure of this 
quasi-legislative power has been given to the departments and 
bureaus dealing with the lands of the United States, but the en- 
forcement of such regulations, insofar as they affect rights of per- 
son or vested rights of property, is chiefly by process of the regu- 
lar courts. Thus the regulation of the occupancy and use of 
lands reserved for national forests is entrusted to the secretary 
of agriculture. His regulations usually prohibit acts that were 
theretofore innocent and customary though not vested rights. 
Sometimes they restrict the use of land in which there exists a 
vested private right of use for a particular purpose only, but the 
restriction does not affect the right itself. For example: A min- 
ing claim in a national forest duly located and recorded after 
the discovery of mineral therein is true property, but only for the 
purpose of mining; other use of it may be and is prohibited by 
regulation. Occasionally this regulative power does limit true 
vested rights: As when a mining claimant, having a vested right 
to use the standing timber on his claim for mining operations 
thereon, must submit to have that timber sold by the Forest 
Service under regulations made to prevent destructive insect in- 
festation of adjacent public timber. Analogous powers are given 

1 A paper read at the annual meeting of the American Political Science Asso- 
ciation in Washington, D. C, December 29, 1915. 
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to the secretary of the interior with respect to some of the na- 
tional parks, and there are other instances of like kind. But the 
enforcement of such regulations is generally done through the 
regular courts by criminal prosecution or civil suit. It is not a 
process of administrative adjudication at all. 

The great mass of administrative adjudication in public land 
matters does not restrict vested rights but enlarges them through 
the distribution of public property to private citizens. Adju- 
dication is necessary to adjust quarrels and to decide whether a 
particular tract should be distributed or kept in public owner- 
ship. The federal public land system has existed for a century 
and a quarter. During the last seventy-five years adminis- 
trative adjudication has been an essential part of it. There had 
been precedents for such adjudication in the first half century, 
but they were exceptional. The turning point was the General 
Preemption Act of 1841. That statute changed the basis of 
federal land disposal from sale to gift. Before that time the un- 
derlying theory was that vacant public lands are to be sold for 
their actual value. Since that time the theory has been that 
they should be given away without price or sold for a nominal 
price below their actual value. Under the old system conflict- 
ing desires among would-be takers of pubUc lands expressed 
themselves and found their solution in rival bids at the public 
auction. After the change to the gift theory they found expres- 
sion in contests that must be adjudicated. Of course the change 
was not immediate or complete. The old method and the new 
method lived side by side for a time, the old dying slowly as the 
new spread and grew strong. Today we still sell town lots and 
standing timber to the highest bidder, and coal lands at their 
actual (appraised) value, nor are these the only survivals of the 
old theory. But the general rule is to give something for nothing, 
or something great for something small. The well known ex- 
ample of the free gift is the homestead law, when the settler does 
not elect to commute his entry for cash at $1.25 per acre. A 
more perfect example is the forest homestead law, which forbids 
commutation. These are but examples. The practice extends 
under certain circumstances to water rights, timber, grazing 
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rights, and easements of many kinds. Sales for a nominal price 
below actual value are illustrated by the preemption law (re- 
pealed in 1891), the general mineral land law, the coal land and 
timber and stone laws as administered before 1908, and the 
reclamation law, under which the price of an irrigated farm unit 
with water right is fixed at its proportionate share (according to 
acreage) of the cost of the government irrigation works by which 
it is watered, a price payable on long time credit without interest. 
Here also belongs the commutation provision of the homestead 
law. 

Toss a handful of small coin into a crowd of boys on the street 
and there will be a scramble for them. Repeat the action in- 
definitely and you will need the police not only to keep order and 
impose rules of fair play among the crowd but also to protect you 
in keeping what you do not wish to give away. So it is the policy 
of giving something for nothing, or something great for some- 
thing small, that has made adjudication of land claims a neces- 
sary incident of public land administration. Nevertheless it is 
only an incident. The main business is the disposal of unre- 
served lands and the control of those reserved, a clearly adminis- 
trative function; but in certain cases, few as compared with the 
general mass, disputes had to be settled before the administrative 
officer could proceed with his main business. It was natural that 
he should begin by settling them himself in conformity with pre- 
vailing notions of equity and of orderly inquiry into disputed 
facts. The technical, tedious and expensive procedure of the 
courts would have been impracticable because of the great num- 
ber of the beneficiaries and the poverty of many of them, if for 
no other reason. 

Contests between rival private applicants for the public land 
bounty have been already discussed. I wish to speak of the cases 
wherein the government itself contests the application, for 
here has been the storm center of criticism as to public land 
adjudication. 

One of two motives underlies each government contest: Either 
a purpose to keep the land for public use; or a belief that the ap- 
plicant is unworthy of public bounty, especially a suspicion that 
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the application is being used as a means of grasping more than a 
fair share of that bounty. It is an essential part of the something- 
for-nothing policy that the share of each beneficiary be limited 
in order that the bounty may be enjoyed by as many citizens as 
possible. Hence we have limitations of the area that can* be 
taken by one applicant. The maximum limits thus fixed for 
timber land (160 acres) and coal lands (640 acres) are too small 
to afford a basis for economical lumbering and mining operations. 
The capitalist who wishes to exploit public timber or coal land 
therefore has often tried to beat the law by using "dummy 
entry men" and other devices to get title from the government for 
the purpose of transferring it to himself. The special agent sus- 
pects this transaction and protests the entries as really made 
for the capitalist and therefore in violation of the area limit. 
This initiates a government contest. The motive is not to keep 
the land, for if the government wins the contest the land will 
still be open to be taken by the first worthy applicant. The mo- 
tive is the same as that behind the policy of the law allowing 
private contests. In each procedure the sole object in view is to 
secure for each citizen a fair chance to get the public bounty. 
The private contest benefits a citizen who is present to demand 
his share; the government contest is for the benefit of citizens 
who have not yet appeared but may be expected to come for- 
ward and demand their shares later. Neither procedure di- 
rectly benefits the public as a whole. 

There has been a prodigious amount of energy expended on 
contests of this character and I venture the opinion that much* of 
it has been wasted. If large capital and large area units are 
necessary for working the lands they are certain to be assembled 
in large area units in the end. Efforts to prevent this will at last 
be futile. What is needed is a system whereby the capitalist 
can get directly from the government an area sufficient for eco- 
nomical operations and exploit it under adequate public con- 
trol, paying to the public all that the privilege is worth. In 
other words the government ought to keep the lands, control 
their development, and get a fair price for the resource. This 
system now exists as to the timber and some other resources of the 
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national forests. It is applied in an ineffective and inadequate 
manner to water power sites. It is proposed for the mineral fuels 
and fertilizers. 

Hence arise the other kind of government contests, those whose 
purpose is to keep the land permanently in public ownership with 
a view in most cases to its exploitation by private capital under 
lease or other method of public control. If the government has 
determined to keep a tract of land that is asked for as a gift by a 
private applicant the matter might seem to be wholly one of ad- 
ministration with no room in it for adjudication at all. But 
though the government desires to keep the land and has the un- 
questionable right to do so, it has declared its purpose neverthe- 
less to let private applicants have the land under either one of 
two conditions: (1) If the applicant duly initiated his application 
before such determination and has ever since maintained it ac- 
cording to law; or (2) if the applicant has discovered valuable 
deposits of metalliferous minerals in the tract and seeks it for the 
mining of the same. The issues to be adjudicated in such govern- 
ment contests are whether or not these conditions have been ful- 
filled by the applicant. 

They are now adjudicated by the department of the interior 
and it is suggested that this is a hardship for the applicant be- 
cause that department is charged with the duty of keeping the 
reserved lands and may therefore be supposed to be prejudiced 
against all applicants seeking to appropriate any part of them. 
This has been the basis of much criticism directed against de- 
partmental adjudication. Since all critics assume the burden 
of proof it is pertinent to inquire what their own motives and 
prejudices may be. 

Courts do not escape criticism at the hands of the losing party 
but they also get praise from the winning party. Praise and 
blame cancel each other in large measure and leave a general im- 
pression of fairness on the public mind. But in the case of a 
government contest before the land department there is no such 
balance. The defeated private interest raises an outcry of pro- 
test, not to say abuse, and there is no conflicting private interest 
to give praise. Nobody is benefited by the decision, that is to 
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say nobody in particular, just everybody. What is everybody's 
business is nobody's business. So the business of praising the 
administrative tribunal is neglected and the critics have the dis- 
cussion all their own way. This is the more so because the 
public does not know and has no regular means of knowing the 
result or even the fact of a contest. Only under extraordinary 
circumstances does the controversy become so sensational as to 
attract public notice. This ought not to be. Information 
should be published regularly as a matter of routine in every case 
where an adverse private application is made for land reserved 
for the public control of natural resources. A bulletin should be 
issued at frequent intervals listing all such adverse applications 
and claims by their docket or file numbers so that the public 
can have access to the papers in the case so far as is consistent 
with orderly administration. The amount and value of the re- 
sources at stake should be stated, the nature of the application 
shown and its progress set forth. Until this is done we shall not 
have the basis for intelligent public judgment upon the de- 
fenders of public rights. So long as the public is kept in complete 
ignorance of the progress of government contests it is justified in 
regarding with deep suspicion criticism that may well have no 
better basis than disappointed greed. Certainly some of the 
outcry against public land adjudication is tainted with this origin. 
Of course there are fair and intelligent critics. Their doubts 
and questions may be classified in four groups. In the first place 
they point to the difficulties that may be expected to arise from 
duality of function in the same hands, the function of land- 
withholder and that of land-giver. There is not so much duality 
as is supposed. The separation is most complete as to national 
forests. The secretary of agriculture, through his subordinates 
in the forest service and solicitor's office, administers them and 
conducts government contests for their protection before the 
tribunals of the department of the interior. As to other reserved 
resources the controlling and administrative function is the 
especial business of certain bureaus of the department of the 
interior — the geological survey, reclamation service, Indian 
office, and the office of national parks; also to a slight extent the 
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bureau of mines. The adjudicating function is in the hands 
of the land offices (local and general) of the same department. 
In the general land office itself the two functions are segre- 
gated in separate divisions. In the secretary's office there is 
some segregation but the two functions are united in his person. 

Absolute segregation is not desirable. Whether public policy 
should influence the adjudication of private rights is matter for 
debate, but surely it is to be considered in the distribution of 
public gifts. The preservation of national forests and the patent- 
ing of free homesteads are equally matters of public policy. A 
decision between them as to any tract of land is essentially an 
administrative decision. Let the conserving and adjudicating 
functions be wholly separated and two consequences will in- 
evitably follow: First, the conserving will be badly done because 
done by a tribunal necessarily ignorant of the facts and public 
needs; second, The department of the interior will be forced 
into a hostile position toward the giving policy. I do not see 
any room for doubt that private claimants would fare far worse 
at the hands of almost any conceivable court than they now do at 
the hands of the department. Gift distribution is not a judicial 
function and nothing but confusion and loss can result from 
attempts to make it so. 

The next question is as to the safeguards necessary, for pri- 
vate interests. I have already indicated the need of systematic 
publicity to safeguard public rights. It would also protect legit- 
imate private interests by affording a solid basis for criticism 
of harsh or stupid rulings. Let me add that the best additional 
safeguard for both public and private interests lies in the giving 
of wide discretionary power to the executive officer. The more 
you limit his powers to protect public rights the more you drive 
him to the inflexible and therefore harsh exercise of the powers 
that you leave in his hands. The pressure of public opinion, to 
say nothing of his own sense of duty, make this inevitable. It is 
safe to say that a statute so restricting executive power in land 
disposal as to satisfy in its practical workings the applicants who 
do not now get what they demand could hardly be drafted, to say 
nothing of its being enacted. The old forest lieu selection law came 
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as near to it as we shall ever get, and if that law were replaced 
upon the statute books tomorrow I doubt if a secretary of the 
interior could be found who would construe it to sanction the 
things that were done under it fifteen years ago. The scandal 
of that law has perhaps tainted every claim asserted under it and 
the department has been forced to invoke against them harsh 
rules of law under which innocent and guilty must suffer alike. 
Nor would they fare better in the courts. There is great outcry 
at this moment from oil land claimants in California just because 
the government is suing them in the courts. The root of the 
trouble is that the executive had no discretion as to unreserved 
oil lands, but must sell them to the first discoverer at a nominal 
price far below their real value. Here are restrictions upon 
executive power that look effective on paper. But what has 
happened? The executive has used all the powers it had left 
to keep the lands. It has withdrawn them from sale and has 
been sustained by the courts in so doing. It has forced the claim- 
ants to strict proof of every fact essential to validate their claims. 
It has brought suit for the value of oil taken from the lands with- 
out such validation. It has done all this within its lawful author- 
ity. It has used the very courts to do it, and it has done it simply 
because it had no discretionary power to fix a fair selling price 
or leasing rental for the lands. The situation with respect to 
coal lands was precisely similar except that the department 
could fix the selling price according to actual value. But this 
difference is vital. It explains why there is no such outcry and 
unrest with respect to the coal lands. 

If time were available other apt illustrations could be found in 
the use made of the wide executive discretion conferred by 
statute in the matter of creating and administering national 
forests. No statutory limitations of executive power in those 
matters could have so well protected worthy private interests. 
The truth is that it is only through the exercise of executive dis- 
cretion that we can adjust the relations of the public and the 
beneficiaries of public bounty upon a basis of equity and common 
sense. 

If this be true it indicates the limits of court control appro- 
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priate to the matter. Is the function of courts to decide upon 
disputed rights? The ordinary public lands case that I have been 
discussing is not a matter of right but of bounty. I do not mean 
that no private rights can arise with respect to public lands. 
They may and do arise. But insofar as they do so they are now 
cognizable in the courts. In private contests after executive 
action is complete the losing party has his remedy against the 
winning party in the courts. In all contests the courts will rem- 
edy jurisdictional errors and the infringement of constitutional 
guaranties. Further than that they cannot go without quitting 
jurisprudence for administration. 

The organization and procedure of the tribunals of the depart- 
ment of the interior has been sufficiently indicated by the papers 
of Mr. Finney and Mr. Pierce. It is clear that in both organi- 
zation and procedure there is a close analogy to the regular courts. 
There is a right of appeal and review. Process issues to secure 
witnesses. Cross examination is permitted, also representation 
by counsel. There is a departmental bar to which attorneys are 
formally admitted. All this brings these tribunals within the lim- 
its of constitutionality expressed by the decisions referred to in Dr. 
Needham's paper. They enjoy the great advantage of freedom 
and initiative in the ascertainment of facts. They are delivered 
from the absurdities of the technical law of evidence. They 
may listen to anything that tends to prove the truth — an enor- 
mous gain. They may even go out and hunt for the truth on 
their own account instead of being limited to guessing at it 
through the fog of contradiction and uncertainty raised by 
greedy contending interests. In one particular the procedure 
needs amendment. It sometimes happens that the applicant in 
a government contest is opposed by secret reports of special 
agents or experts. Fairness to the applicant and sound admin- 
istration for the public alike require that the applicant have 
reasonable notice of such reports and an opportunity to confute 
them by evidence and argument. 



